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AALU Bulletin No:  11-44 May 13, 2011 

Subject: Joint Committee Recognizes Potential Need for Technical Correction 

to 2010 Tax Act With Respect to Portability of Deceased Spouse’s 

Unused Exemption Amount 

Major References: “General Explanation of Tax Legislation Enacted in the 111th Congress 

(pp. 554 and 555),” (JCS-2-11, with later issued “Errata” sheet), Prepared 

by the Staff of the Joint Committee on Taxation (issued originally without 

“Errata” sheet in March 2011) 

Prior AALU Washington Reports: 10-125; 10-135; 11-17 

 

MDRT Information Retrieval Index Nos.: 2400.00; 7400.023 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

Our Bulletins Nos. 10-125 and 10-135, reported on the estate and gift tax 

provisions of the “Tax Relief, Unemployment Insurance Authorization and Job 

Creation Act of 2010” (“TRA 2010”), among which was a provision permitting a 

surviving spouse to elect to carry over the unused estate and gift tax exemption of his 

or her predeceased spouse, without making use of a “credit shelter” or “bypass” trust. 

President Obama also included this provision permitting the use of the “deceased 

spouse’s unused exemption amount,” or “DSUEA” in his FY 2011-2012 budget 

proposal.  (See our Bulletin No. 11-17.) 

Although both proposals clearly contemplated that the surviving spouse’s 

exemption could be combined with the exemption of his or her predeceased spouse in 

determining the surviving spouse’s exemption, the exact operation of this rule where 

the surviving spouse remarried was unclear.  Now, the Joint Committee on Taxation 

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-44.pdf
http://aaluwr.org/majorrefs/Ref11-44.pdf
http://aaluwr.org/majorrefs/Ref11-44.pdf
http://aaluwr.org/majorrefs/Ref11-44.pdf
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has suggested that a technical correction may be necessary to make sure that the statue 

operates in the manner intended.  (See pp. 554 and 555 of "General Explanation of 

Tax Legislation Enacted in the 111th Congress" (JCS-2-11 with later issued “Errata” 

sheet) Prepared by the Staff of the Joint Committee on Taxation (originally without 

Errata sheet in March 2011).) 

Under TRA 2010, each individual has a lifetime exclusion of $5 million (indexed for inflation after 

2011) for purposes of estate and gift taxes.  After 2012, the amount of this exclusion is scheduled to revert 

to the amount - $1 million - that would have been in effect had the Economic Growth and Tax Relief 

Reconciliation Act of 2001 (EGTRRA) never been enacted.   

TRA 2010 also provides that the surviving spouse of a person who dies after December 31, 2010, 

may be eligible to increase the surviving spouse’s exclusion amount by the portion of the predeceased 

spouse’s exclusion that remained unused at the predeceased spouse’s death.  (In no event, however, may the 

surviving spouse’s exclusion amount be increased by more than the amount of exclusion available to a 

person in that calendar year.) This provision allowing the “portability” of the predeceased spouse’s unused 

exemption, like the increase in the exemption itself, applies through December 31, 2012.   

If a surviving spouse is predeceased by more than one spouse, the amount of unused exclusion that is 

available for use by such surviving spouse is limited to the lesser of $5 million or the unused exclusion of 

the last such deceased spouse.  A surviving spouse may use the predeceased spousal carryover amount in 

addition to such surviving spouse’s own $5 million exclusion for taxable transfers made during life or at 

death.   

The Joint Committee explanation (JCS-2-11, pp. 554-5) of the portability provision in TRA 2010 

illustrated the following situation where a surviving spouse who has elected to use her deceased spouse’s 

DSUEA subsequently remarries and then dies: 

“Example 1. —Assume that Husband 1 dies in 2011, having made taxable transfers of $3 million 

and having no taxable estate. An election is made on Husband 1’s estate tax return to permit Wife to 

use Husband 1’s deceased spousal unused exclusion amount. As of Husband 1’s death, Wife has 

made no taxable gifts. Thereafter, Wife’s applicable exclusion amount is $7 million (her $5 million 

basic exclusion amount plus $2 million deceased spousal unused exclusion amount from Husband 

1), which she may use for lifetime gifts or for transfers at death.” 

“Example 2.—[omitted]” 

“Example 3.—Assume the same facts as in Examples 1 and 2, except that Wife predeceases 

Husband 2. Following Husband 1’s death, Wife’s applicable exclusion amount is $7 million (her $5 

million basic exclusion amount plus $2 million deceased spousal unused exclusion amount from 

Husband 1). Wife made no taxable transfers and has a taxable estate of $3 million. An election is 

made on Wife’s estate tax return to permit Husband 2 to use Wife’s deceased spousal unused 

exclusion amount, which is $4 million (Wife’s $7 million applicable exclusion amount less her $3 

million taxable estate). Under the provision, Husband 2’s applicable exclusion amount is increased 

by $4 million, i.e., the amount of deceased spousal unused exclusion amount of Wife.” 

The result in Example 3 clearly contemplates that Wife will use Husband 1’s DSUEA prior to her own 

exemption amount, thus leaving Husband 2 with a $4 million DSUEA.   

However, the statute [new Code section 2010(c)(4)(B)] generally defines “deceased spousal unused 

exclusion amount” of a surviving spouse as the lesser of: 
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(A) the basic exclusion amount [i.e., $5 million in 2011], or 

(B) the excess of (i) the basic exclusion amount [$5 million] of the last deceased spouse of such 

surviving spouse, over (ii) the amount with respect to which the tentative tax is determined under section 

2001(b)(1) on the estate of such deceased spouse.” 

Read literally, the result in Example 3, above, would produce a DSUEA of $2 million (not $4 

million), as follows: 

Lesser of: 

$5 million (Basic exclusion amount of Wife) over 

$3 million (Amount with respect to which Wife’s tentative tax is determined) 

= $2 million 

Earlier this year the Joint Committee produced an “Errata” sheet to the Joint Committee’s previous 

report (JCS-2-11 also known as the Bluebook) which states, in a new footnote 1582A to the Bluebook, that:  

“A technical correction may be necessary to replace the reference to the basic exclusion amount of 

the last deceased spouse of the surviving spouse with a reference to the applicable exclusion amount 

of such last deceased spouse, so that the statute reflects intent. Applicable exclusion amount is 

defined in section 2010(c)(2), as amended by the provision [to include both the basic exclusion 

amount plus the DSUEA].” [Emphasis supplied.] 

We note that, while section 2010(c)(6) of the Revenue Code directs the Treasury to “prescribe such 

regulations as may be necessary or appropriate” to carry out the provisions of the new portability section, 

the Joint Committee probably is correct that a statutory amendment is needed, given the current wording.   

At the recent (May 2011) ABA Tax and Real Property Probate and Trust Law Sections, Treasury 

officials noted that portability issues will be their next priority after finalizing new Form 8939, regarding 

the allocation of basis to the property of a decedent who died in 2010 and whose estate elected to apply the 

carryover basis rules in lieu of the estate tax. 

Any AALU member who wishes to obtain a copy of JCS-20-11 (with Errata sheet) may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 

website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 

Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 

include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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